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BEFORE THE

WASHINGTON, D. C. 2OSS4

DAVID A. RINGER

WILBURN INDUSTRIES, INC.

In re Applications of

WESTERVILLE BROADCASTING
COMPANY LIMITED PARTNERSHIP

SHELLEE F. DAVIS

To: Administrative Law Judge Walter C. Miller

OPpoSITION TO MOTION TO ENLARGE ISSUES

Westerville Broadcasting Company Limited Partnership ("WBC")

herein opposes the "Motion to Enlarge Issues Against WBC" which

Ohio Radio Associates, Inc. ("ORA") filed May 25, 1993. In opposi­

tion, the following is stated:

BACKGROUND

ORA seeks the specification of financial and misrepresentation

issues against WBC. WBC reported in its application it had

$300,000 available from Spurgeon Webber, Jr., the father of

Spurgeon Webber, III and Deidra W. Humphrey, WBC's limited

partners. WBC also estimated its construction and first three

months operating costs to be $300,000. See Exhibit A hereto.
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In response to Section L 325 (c) (1) (xii) of the Rules, WBC

produced in discovery a document dated December 20, 1991 entitled

"Construction Summary. 111/

On the basis of that document alone, ORA asserts that WBC must

be disqualified because its cost estimates supposedly are for

equipment and construction only and do not include the first three

months operating costs.

Of course, ORA fails to note that the Construction Summary

includes, as Item 10, $39,000 for miscellaneous, spares and contin-

gency expenses. WBC general partner Freeman Edwards, II, who has

extensive experience in planning, bUdgeting construction costs and

installing communications facilities in his position as a Network

Planning Engineer with AT&T, and who previously has estimated

construction and operating expenses of FM broadcast stations,

included the expense of the station's first three months of

operation in this miscellaneous category and concludes the estimate

is more than adequate. Mr. Edwards also notes that his budget

includes overages of $49,700 that also will be available to cover

unanticipated operational expenses. §n Exhibit C hereto (Declara­

tion of Freeman Edwards, II).

Y For the convenience of the Presiding JUdge, a copy of the
document is attached hereto as Exhibit B. It was also included as
Attachment 2 of ORA's Motion to Enlarge Issues.
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ARGUMENT

ORA is engaging in pointless flyspecking. WBC's overall

estimate of $300,000 to construct and operate the proposed station

for three months is clearly sufficient, as ORA's application itself

indicates. ORA, like WBC, proposes to construct a new tower. But

ORA's total estimate of $250,000, including reserves, is $50,000

lower than WBC's estimate. See Exhibit D hereto. (Indeed, WBC's

$300,000 total estimate is the highest of any of the applicants in

the proceeding.~/) For ORA to attack the~ fides of WBC's cost

estimates, when ORA's estimates are lower, is disingenuous. ORA is

simply wasting everyone's time.

The cases ORA cites are not on point. ORA first relies upon

Columbus Broadcasting Corp., 3 FCC Rcd 5480, 5481 ('7) (Chief,

Audio Services Division, 1988). That case involved an applicant

that, in addition to proposing to build two stations simulta-

neously, had failed to prepare cost estimates for, among other

items, acquiring land and remodeling or constructing buildings.

Furthermore, the applicant's cost estimates were "so unreasonably

low in comparison to the competing proposals as to require thorough

scrutiny in the context of a hearing." ,!g. Here, WBC has provided

clearly sufficient estimates regarding construction of the station,

does not propose to construct more than one station and has

if David A. Ringer: $201,880; ASF Broadcasting Corp.:
$90,000; Wilburn Industries, Inc.: $150,000; and Shellee F. Davis:
$289,496. See Exhibit E hereto.
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presented a total estimated cost that is higher than any other

applicant in the proceeding.

ORA next cites Dean F. Aubol, 6 FCC Rcd 4117 ('3) (Chief,

Audio Services Division, 1991). There, an applicant stated her

construction and first quarter operating costs would be $140,775,

but indicated only $110,000 was available to her. Here, WBC has

estimated total construction and operating costs of $300,000 and

has $300,000 available to meet those costs. See Exhibit A hereto.

The third case ORA cites, Victorson Group. Inc., 6 FCC Rcd

1697, 1700 ('19) (Rev. Bd. 1991), involved an applicant that had

prepared no cost estimates whatsoever. Indeed applicant's

principal eluded only to a "general sense" of construction costs

accompanied by some "scribblings." That principal's hearing

testimony was nebulous as to the applicant's estimated costs or

concrete steps taken before certifying the applicant as financially

qualified. Here, WBC's Freeman Edwards did not rely on a "general

sense" of construction costs. Rather he prepared the Construction

Summary and included therein as Category 10 a figure sufficient to

cover first quarter operating costs. Moreover, he intentionally

overestimated other cost categories to ensure that sufficient funds

were available to meet unanticipated operational expenses.

While the Commission's instructions to FCC Form 301 (included

as Attachment 3 of ORA's Motion) sets forth in substantial detail

the items to be considered in an applicant's construction esti­

mates, with respect to operating costs, the instructions state only

that the applicant's estimate "must also include the cost of

..
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operating the proposed facility for the first three months,

including the cost of proposed programming, without relying on

advertising or other revenues to meet operating costs." In other

words, even the Commission's application form does not compel an

applicant to prepare a line-item operating budget.

Where an applicant such as wac includes in its overall

estimate sufficient funds to meet reasonable estimated operating

expenses, no basis exists for specification of an issue simply

because the those operating estimates are not presented in a format

to the petitioner's liking. ~, Georgia Public Telecommunica­

tions commission, 7 FCC Rcd 2942, 2948 ('33) (Rev. Bd. 1992) (where

applicant had made mental notes and was otherwise familiar with

construction and operating costs, no issue warranted where

applicant relied on what was ultimately a "bottom line" estimate):

Armando Garcia, 3 FCC Rcd 1065, 1066 ('8) (Rev. Bd. 1988), review

denied, 3 FCC Rcd 4767 (1988), ("bottom line" estimate accepted

where applicant was familiar with financial requirements necessary

to construct and operate such a facility).

Here, wac's Freeman Edwards not only has extensive experience

in facilities planning generally, but is familiar with the costs of

constructing and operating an FM station specifically. Moreover,

his cost estimate of $300,000 is neither inherently unreasonable

nor out of line with those of other applicants in this proceeding.

Under the circumstances, no financial issue is warranted.

Furthermore, there is not the slightest indication of an

intent to deceive on the part of Mr. Edwards or wac. In light of
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the fact ORA's cost estimates are $50,000 lower than WBC's, ORA's

request for specification of a misrepresentation issue is both

meritless and disingenuous.

WHEREFORE, in light of all circumstances present, ORA's

"Motion to Enlarge Issues against WBC" should be DENIED.

WESTERVILLE BROADCASTING COMPANY
LIMITED PARTNERSHIP

Its Counsel
Reddy, Begley & Martin
1001 22nd Street, N.W.
Suite 350
Washington, D.C. 20037

June 9, 1993
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SECTION I II - FINANCIAL QUALIFICATIONS

NOTE: If this application Is for a chance In an operating faclllty do not flll out this section.

1. The applicant certlfle8 that sufnclent net liquid assets are on hand or that sufficient funds
are available from commlt~ IOUrces to construct and operate the requested facllltles for
three months without revenue.

2. State the total funds you estimate are necessary to construct and operate the requested
faclllty for three months without revenue.

3. Identify each source of funds. Includlnc the name, address, and telephone number of the
source (and a contact person If the source Is an entity), the relationship (If any) of the
source to the applicant. and the amount of funds to be supplied by each source.

•

GJ Yes D No

)00,000 00

Source of Funds
Relationship

(Name and Addrell8.l Telephone Number Amount

Spurgeon W. Webber, Jr. (704) 394-3072 Father of $300,000.00
Spurgeon W.
Webber, III and
Deidra W. Humpt rey

FCC 301 (Page f)

June len



wac construction SUmmary

Exhibit B



WESTERVILLE BROADCASTING COMPANY, LTD
5412 Flintrock Court
Westerville, Ohio 43081
(614) 891-1669

Westerville, Ohio (Chanel 103.9 FM)
Construction Summary

..

1­

2.

3.

4.

5.

6.

7.

8.

9.

10.

Real Estate $
Electrical service, transmitter and studio ••••.•

Modifications to leased studio building ..•.•.•..

Equipment installation and testing .......•..•••.

Office equipment .

Transmi tter plant .

Three hundred ft. guyed tower w/lighting .

Transmitter building ..•......................•..

Studio equipment (stereo consoles, etc.) .

Miscellaneous, spares and contingency .

40,000

10,500

15,000

20,000

14.500

51,000

30,000

25,000

48,000

39.000

GRAND TOTAL ••.••••••••••••••••••••...•••••••••••.•••• $293,000

Freeman Edwards II

12/20/91



Declaration of Freeman Edwards, II

Exhibit C
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REDDY BE5U:::Y fY1Hf;.:T 1t I .,. 17El39793~~

DI$C~TION OF tJUl:DINf EDWAftDS, II

NO.~ P002

Fr....n ~.rd., I X, hereby c1eclaE-e. under penalty of p-rjury ,

~hat the tOl1ow1n9 1. true and oo~~*ct:

1. I aa t:be qaneral partner of W••terville 8zooacloaetinq

Company Limited Partnerah1p ("WBC"). In auch capaoity, I pl"epared

the application and compiled the co.t estimat•• ~or wee'. propoood

FM ~tation at Weaterville, Ohio.

2.

po.1tion entail. the design, p~ocurement, planning and 1n.~.11aeion

of electronic equip••nt. ~ nave alao prepared coat ••tia.te. tor

other apPli~a~1onB riled with t:he l"CC. A••uc;:h, X AIIl t ...11J.ar with

Qoat eatlmatea and their preparation.

). In pr.par1ng th$ coat 8.timates tor wac, J: prepared

..ttmatfts and oon~ir.m.d them with Ms. Linda !Jake~ of Harris-Allied

8roac1Qast Produ.cts. Harris-Allied confirmed that my ••tiJIat_ were

w.ll in exc••s of what the station should coa~ to con.~~c~ and

operat•.

4. In prep«rlnq my ••ti_t... , l: included _ cae..,ory la.,.lad

""1'Q.l1,n~o~.~ Spares And ~onting.nqy." I ~llocat.d $39,000 to

th1. cateqory, mo.t ot whiCh will b. ut!lized tor initia~ ehre.

month Qperatin9 co.t.. I believe ~hat more than aufflo1ent fund.

will :be available under 1:hi. category to cOV.X" tho.. opezoat:inq

.xpenaes.
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5. Moreover, ~o ensure th.~ ~he atation would have adequate

tund., I ln~.nt!onally kept my con.~~uc~ion ••~!..~e. hi9b. Por

.xample, my ••timat•• include the £ullowinq overag••*

A. 18'1 I.tate. a.al ••tate 1••ati..ted .~ $.0,000.

Howev.r, the ~..... ~or W8C # • tr.n••i tter .1'toe 1- ••t:.i..ted a~

$1,200 per month and r exp.ct to be a~le to Ie••• a .~udio ~aci11~y

tor $a,ooo per month.

con.truction will entail an~ the initial three month. o~ operation

a ~ot.l ot $1',200 will b. required, leaving an exe••• in Chis

B. Office tiaPiE'"nt. While 1: bave e.tlaa-t.tMl $14,500

tor ott1ce equipment, my r ••listic ••timate i8 $10,000, 1.av1nq an

exc••• ot $4,500.

c. While I have included $51,000

tQr the tran••it-tar plant, Harri.-Allied advi••• that a ri9\1re

$45,600 1. more appruprlate. This leave. an exoe8s ot 85,400.

o. Tran..ittar gy~ldigg.

$~5,O[JO for a tran.11l1t~.r building, 'r .nvi.ion a 12' x la' build.ing

that wtll run only $14,UUO. Thl. will l.av. an exo••• of $11,000 •

.... ._--------------------------
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B. I have ••t:.i••t:.ecl $«a,ooo ~or a

stucU.o ba••el upon the Harris-Allied propoea1 for' a ~wo-.'t.ucU,o

operation. However, .inc. w. will initially only use one .~udl0,

$401000 i. it .oro realistic: e.timate.

eXOe81;i.

This l.av.. an 1.,000

Accordingly, I anticipated that throuqh th••• oon.~~o~ion

oost savinq8, anotb.r $49,700 will be a~ailabl. to OOV.Z' any

unanticipated operft~ional $xpen4•••



ORA Cost Estimates

Exhibit D
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OHIO RADIO ASSOCIATES,IRC.

ESTIMATE OF COSTS FOR APPLICATIOR, BEARIRG, COKSTRUCTIOR .ABD FIRST THREE MOlITBS
OPERATIIIG COSTS ,I'

Tower aDd ADtenna S7stea ( Approx. 96 aeter tover,glQ'ed, lighting, aDtenna sy-stem,
aDd all associated equi~nt including deliTer,y aDd installation)

TraDsmitter and associated equipment monitors
Studio Equipment Package

Sub-Total: $100,000·
• Total cash price quote rrOJJi S.C.M.S., Inc.

Studio to TraDsai.tter Link
Tvo Auxiliary Generators

Sub-Total:

$20,850

$5,000
$1,500
$3,000

$2,000
$3,750
$1,500
$ 500

($1000/month) $3,000
$ 600

Site Preparation Costs
Tower Site Lease($1,250/.anth x 3)
Studio Building Lease ($500/.anth x 3)
Studio O:t:tice J'urniture (used)
Utilities ( elec.,tele.,beat, etc.)
Insurance ($200/ .anth x 3)
Progr.-ing

Music Library-'
Kevs SerTice($500/month x 3)
BMI, ASCAP, aDd Ilisc.

Sub-Total

Sa1aries(including rithholcliDg, deductions, etc.)
General Manager($2,500/.antb x 3) $7,500
Prograa/Kevs Director($2,000/.anth x 3) $6,000
Tra:t:tic Manager/Bookeeper ($1,500/month x 3) $~ ,500
2 Announcers ($l,Ooo/.anth x 3 x 2) $6,000
2 Sales Persons($500/.anth adT TS. com. x3x2) $3,000
Secretary/Receptionist ($700/month x 3) $1,500
Contract Bngineer(part-t:iae)($500/month x 3) $1,500

Sub-Total: $30,600

Estimate o:t Legal Fees and Bearing E:l:penses
Legal Fees ( Any uaount exceeding rill be

de:terred until 4 .anths after
Prograa Test Authority-)

Fcc Bearing Pee
Sub-Total:

$20,000

$6,760
$26,760

!OT.AL:
ReserYe :tor contingency­

Total cash cc.mitted
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I, Marilyn Phillips, hereby certify that on this 9th day

of June, 1993, copies of the foregoing Qpposition to Motion to

Inlarg_ Issu•• were hand delivered or mailed, first class, postage

prepaid, to the following:

Administrative Law Judge Walter C. Miller *
Federal Communications Commission
2000 L street, N.W., Room 213
Washington, D.C. 20554

James Shook, Esquire *
Hearing Branch
Federal Communications Commission
2025 M Street, N.W., Room 7212
Washington, D.C. 20554

Arthur V. Belendiuk, Esquire
smithwick & Belendiuk, P.C.
1990 M street, N.W.
suite 510
Washington, D.C. 20036

Counsel for David A. Ringer

James A. Koerner, Esquire
Baraff, Koerner, Olender & Hochberg, P.C.
5335 Wisconsin Avenue, N.W., suite 300
Washington, D.C. 20015-2003

Counsel for ASF Broadcasting Corp.

Stephen T. Yelverton, Esquire
McNair & Sanford, P.A.
1155 15th Street, N.W.
suite 400
Washington, D.C. 20005

Counsel for Ohio Radio Associates, Inc.

Eric S. Kravetz, Esquire
Brown, Nietert & Kaufman
1920 N Street, N.W., Suite 600
Washington, D.C. 20036

Counsel for Wilburn Industries, Inc.
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Dan J. Alpert, Esquire
1250 Connecticut Avenue, N.W.
Washington, D.C. 20036

Counsel for Shellee F. Davis

*Hand Delivered


